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The Propaganda of History:

"How the facts of American history have in the last half
century been falsified because the nation was ashamed.
The South was ashamed because it fought to perpetuate
human slavery. The North was ashamed because it had
to call in the black men to save the Union, abolish
slavery and establish democracy."

-W.E.B. Du Bois, Black Reconstruction in America, (1935)

SUPREME neo-LEGAL DARWINISM

by Asa Gordon_ Exe.Dir. DIG_Chair DCSGP-ECTF

“The Redeemers who overthrew Reconstruction and
established "Home Rule’ in the Southern States conducted their
campaign in the name of white supremacy.”, The Strange
Career of Jim Crow,C. Vann Woodward, 1974.

As neo-confederate states emerge north and south to resurrect
neo-redemptionist legislation to limit the participation of racial
minorities and the poor in the electoral process, SCOTUS
conservative justices reprise neo-legal Darwinism to remove
any limits on the rich to influence the electoral process.

The American Heritage History of “THE LAW IN AMERICA” by Bernard Schwartz (Editor, Alvin
M. Josephy, Jr., 1974), declares, “[T]he Fourteenth Amendment was converted into a Magna
Carta for business”.

Legal Darwinism, taking its cue from the popularity of political "Social Darwinism" in the 19th
century, perverted the Fourteenth Amendment to serve a "corporate person" rather than mere
human beings. The conservative Justices that form the SCOTUS majority cloak their revival of
neo-Legal Darwinism under the rubric of First Amendment rights to rationalize treating
corporate persons as a superior "survival of the fittest' voice in elections over the "inferior'
voices of the masses.

The Darwinian judicial approach was announced in Citizens United v. FEC, allowing corporate
persons to spend unlimited dollars to purchase public and private media access and rendering
mute any remaining time or space for the airing of free public speech. Next came the gutting
of the Voting Rights Act in Shelby County v. Holder, allowing legislative suppression of the
“inferior” speech of racial minorities and the poor. Then came McCutcheon v. FEC, which
removed limits on the ability of the rich to multiply and amplify the volume of their speech over
the feeble words of the “inferior’ masses. All of this was a natural and predictable evolution of
conservative judicial activism in the service of a surreptitious Social Darwinism in law.
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Between the national debt and Lent, everyone seems to be
giving things up these days. One gmlt\ pleasure we can't resist:
sweating the 1mplu aitions of SCOTUS's cont
in Citizens United v. FEC. Up for grabs: The future of
campaign finance law and the question of whether corporations
(if they're )U\l like individuals) have feelings. Today we let some
of the city’s best have at ‘em.

For the final word, we circle bdck to Asa Gordon, exec. dir. of
the Douglass Institute for Government, who we thought raised a
provocative point in ACS panel Q&A. What led today’s
conservative-leaning Supreme Court to make such an activist
decision in Citizens United? If you understand the Court’s
philosophical embrace of legal Darwinism, which Asa
describes as valuing the voice of the corporate individual as
the most highly-evolved expression of citizenly virtue, then it's
easier to grasp why the Court overturned 100 years of legal
precedent to protect the corporate individual /entity’s : voice from
being eclipsed by that of the “uneducated masses.’

The American Colh
election law the National Press Club Wednesday.
Here's Kraft insel for corporate and gov't affairs
Jim Portnoy and Brennan Center’'s Monica Youn. A
former Rhodes olar and 1st Amendment dynamo, Monica
called the Court’s majority opinion (that ind

expenditures can't lead to corruption) “as
predictive of a profoundly disastro:
electioneering.” Jim, invoki in finer
l:n;-,ll\h lhdn we un mus

extern: ll(md many internal) cc ity
influence elections, says Jim, “the added level of permls\]ble
political involvement is not sizeable.”

On February 26, 2010, the LEGAL BISNOW Washington newsletter reported on the American
Constitution Society (ACS) meeting of preeminent election law practitioners under the
headline, "THE GUILTIEST OF PLEASURES", declaring, "One guilty pleasure we can't resist:
sweating the implications of SCOTUS’s controversial 5-4 ruling in Citizens United v. FEC." The
newsletter hi-lights and saves for the last word a "provocative point" of "legal Darwinism"
raised by "THE CONTRARIAN."

http://www.bisnow.com/dc-legal/the-guiltiest-of-pleasures/

Actually, the expression | used as The Contrarian was "inferior masses." QUESTIONS FOR A
NEO-CONFEDERATE JUSTICE? An Exposé of Legal Darwinism and Neo-Redemptionist

Federalism _ _http://greenpapers.net/32/

The SCOTUS conservative majority is a throwback to the 19th century Legal Darwinists who
believed that the judiciary should limit itself to the role of arbiters (referees) to insure that the
nation’s superior beings, especially its newly exalted “corporate persons,” should not be unduly
constrained by the collective will of the inferior masses. The government must therefore be
constrained from providing unnatural support to inferior social classes that undermine the
evolutionary progress of American society.

The Legal Darwinists seek to codify the “Social Darwinism” of the Victorian biologist Herbert
Spencer, who declared, “I am simply carrying out the views of Mr. Darwin in their application to
the human race.” Legal Darwinism is guided by the “invisible hand” of Social Darwinism. The
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Legal Darwinists embrace William Graham Summer’s observation that “The millionaires are a
product of natural selection.” The Legal Darwinist adopts a philosophy that would allow, and
indeed encourage, the nation’s weak and unfit to fail and expire, with the assumption that this
not only represents good social policy but is morally right. The SCOTUS contemporary Legal
Darwinist jurist selectively reject Justice Holmes protestation in his Lochner v. New York
dissent that “The Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statics.’

At the dawn of the Civil Rights era, Justice William O. Douglas declared, “For years, the Court
struck down social legislation when a particular law did not fit the notions of a majority of
Justices as to legislation appropriate for a free enterprise system."

The SCOTUS conservative Darwinian majority cynically evokes but judicially discards the
metaphysical natural law and natural rights of the nations founding fathers. The current
SCOTUS neo-Legal Darwinist jurists embrace the jurisprudence of the father of "legal
realism," former Supreme Court associate Justice Oliver Wendell Holmes, Jr. Holmes edited
the American Law Review, wrote The Common-Law in 1881, taught law at Harvard, served on
the Massachusetts Supreme Court, and in 1902 was appointed to the Supreme Court. Holmes
is revered in legal academia as one of the greatest justices of SCOTUS and has profoundly
influenced American jurisprudence. His "legal realism" is an unambiguous revolt against any
objectivity in law and a wholesale rejection of any self-evident rights in American
constitutionalism. A self-proclaimed Darwinian atheist, Holmes' seminal mission was to divest
from the law any concept of morality or ethics, declaring “| often doubt whether it would not be
a gain if every word of moral significance could be banished from the law altogether.” Holmes
wrote to his SCOTUS colleague Felix Frankfurter that “a law must be called good if it reflects
the will of the dominant forces of the community even if it will take her to hell.” For Holmes, the
"proximate test of a good government" is that “the dominant power has its way.”

Holmes provided the context for the neo-Legal Darwinist rulings in McCutcheon and Citizens
United in an article published in 7 American Law Review 582 (1873):

"Legislation should easily and quickly modify itself in accordance with the
will of the de facto supreme power in the community, ... the supreme power
is certain to have interests inconsistent with others which have competed
unsuccessfully. The more powerful interests must be more or less reflected
in legislation, which, like every other device of man or beast, must tend in
the long run to aid the survival of the fittest. ... [I]t is no sufficient
condemnation of legislation that it favors one class at the expense of
another; for much or all legislation does that; and nonetheless when the
bona fide object is the greatest good of the greatest number. Why should the
greatest number be preferred? Why not the greatest good of the most
intelligent and most highly developed? ... The fact is that legislation in this
country, as well as elsewhere, is empirical. It is necessarily made a means
by which a body, having the power, puts burdens which are disagreeable to
them on the shoulders of somebody else. "

This is the supremacist Social Darwinian gospel embraced by the SCOTUS conservative
majority. It is a judicial thesis that every law student in America is exposed to, and those
students who adopt such views may some day find their way to SCOTUS.



[ The SCOTUS Legal Darwinist evolutionary jurisprudence in Citizens United,
Shelby County and McCutcheon derives a Darwinian electoral equation wherein
money made equivalent to speech yields a “survival of the fittest” superior
selective speech that is proportional to the monetary expenditure of the rich with
an inverse disproportional diminishing of the /ess fit collective speech of the

public. ]

The Supreme Court (Buck v. Bell) in 1927 legitimized eugenic sterilization laws in the United
States by upholding Virginia's Racial Integrity Act of 1924 ... in the ruling Justice Oliver Wendell
Holmes declared "[S]ociety can prevent those who are manifestly unfit from continuing their
kind ... Three generations of imbeciles are enough." At the Nuremberg trials after World War I,
Nazi doctors explicitly cited Holmes's opinion as part of their defense.

| first posted my exposé of SCOTUS’s neo-Legal Darwinism and Redemptionist Federalism at
the MAP web site (www.electors.us) on Jan. 6th, 2006 in response to the nomination of
Samuel Alito by President George W. Bush for Associate Justice of the Supreme Court on
October 31st, 2005. Holmes' ideas of legal evolution, inspired by Social Darwinism, has
moved conservative Justices to abandon interpreting the Constitution according to its original
(or literal) meaning but as a living document. As US Justice Antonin Scalia articulated in "A
Matter of Interpretation" (Princeton University Press, Princeton, NJ, p. 38, 1997):

“The Great Divide with regard to constitutional interpretation is not that
between Framers’ intent and objective meaning, but rather that between
original meaning (whether derived from Framers’ intent or not) and
current meaning. The ascendant school of constitutional interpretation
affirms the existence of what is called The Living Constitution, a body of
law that (unlike normal statutes) grows and changes from age to age, in
order to meet the needs of a changing society.”

Thus it is clear that Samuel Alito's nomination to the Supreme Court was not for his “judicial
restraint” or reverence for the “original intent” of the Founding Fathers. Alito's appointment to
the Supreme Court established a neo-Legal Darwinist and Redemptionist Federalist
conservative majority that would “meet the needs of a changing society” by addressing the
nation's changing racial demographics and effecting the Social Darwinism of the conservative
intellectual icon William F. Buckley. Buckley‘s National Review editorial, "Why the South Must
Prevail,"_(Aug. 24, 1957) provides the Darwinian context for SCOTUS' neo-redemptionist
ruling in Shelby County v. Holder. Buckley wrote:

"The central question that emerges . . . is whether the White
community in the South is entitled to take such measures as are
necessary to prevail, politically and culturally, in areas in which it does not
prevail numerically? The sobering answer is Yes-the White community is
so entitled because, for the time being, it is the advanced race. It is not
easy, and it is unpleasant, to adduce statistics evidencing the cultural
superiority of White over Negro: but it is a fact that obtrudes, one that
cannot be hidden by ever-so-busy egalitarians and anthropologists.
National Review believes that the South's premises are correct. . . . ltis



more important for the community, anywhere in the world, to affirm and

live by civilized standards, than to bow to the demands of the numerical
majority."

In Shelby County v. Holder, SCOTUS inaugurated a eugenics based voting rights
jurisprudence. SCOTUS neo-eugenic jurisprudence allows states to adopt voter ID sterilization
laws to mitigate the polluting of American democracy by the participation of non-white
populations in the electoral process. Surreptitiously adopting Justice Oliver Wendell Holmes
reasoning in Buck v. Bell, upholding the 1924 eugenics law by declaring "[S]ociety can prevent
those who are manifestly unfit from continuing their kind ... Three generations of imbeciles are

enough.", the conservative majority has decided that nearly two generations of imbecilic voting
by blacks is enough.

The SCOTUS conservative majority's Legal Darwinist rulings in Shelby County v. Holder,
Citizens United v. FEC , and McCutcheon v. FEC provide the supreme judicial trifecta for
Electoral Darwinism.



